Entrepreneurs and bank debtors, especially in Karangasem Regency and its surroundings, ask for relief from the implementation of the provisions of their credit agreements in terms of time, interest and also obligations performance. It is a legal research that focuses on analyzing the utilitarian approach used by the Indonesian Financial Services Authority (Otoritas Jasa Keuangan/OJK) in the form of Banking-relaxation policy in supporting the local society who affected by natural disaster. It has been concluded that local society who affected by the eruption of Mount Agung in Karangasem Regency Bali may use 'force majeure' to suspend their obligation performance in any economic matters, including loan banking. In addressing this issue, OJK plays a role by issuing financial policy for the 3 years period that is expected to give a margin of appreciation for local society to re-arrange their economic situation after the disaster. Such policy, seems has not properly been implemented by all banks in related area. Therefore, a utilitarian approach that inspired the OJK financial relaxation policy should be improved by taking into consideration the concerns on cultural-economic issues, the real declining and uncertain situation of the local economy, and the fragile tourism industry in Karangasem regency.
Introduction
For the last three years, Mount Agung volcano eruptions have an impact on economic losses, especially the banking sector in Bali. In 2017, the ratio of banking Non-Performing Loan (NPL) in the Province of Bali is 3,42 percent, summit of Mount Agung be free of principal and interest on loans and citizens who live outside those area only pay 50% of the interest. 4 A specific banking sector policy was then issued following the impact of this natural disaster after Indonesian OJK determined Karangasem Regency as an area that requires special treatment of bank loans for three years, starting December 29, 2017. 5 This policy was issued by referring to Regulation of Indonesian Financial Services Authority No. 45/POJK.03/2017 on Special Treatment of Credit or Bank Financing for Certain Areas in Indonesia Affected by Natural Disasters.
This article focuses on analyzing the utilitarian approach used by OJK in the form of Banking-financial relaxation policy in supporting the local society affected by natural disaster. The article cites many law and regulations, especially those issued by OJK. The analysis which is conducted based on a long observation by author who during the disaster period became an independent commissioner of a commercial bank in Bali. This article is begun by discussing a basic legal notion on 'force majeure' (overmacht) that is generally associated with the common understanding of not imposing a strict performance of a contractual obligation under private laws in case of unforeseen and unexpected situation, in this case a natural disaster, that might have an impact to debtor. It continues with a general description of how OJK plays a role in addressing Natural disaster. A specific analysis is then focused on the implementation of OJK policy in Karangasem Bali. This paper establishes an argument that the uniqueness of the economic situation in Bali, that is very much influenced by the peculiarity of its social and cultural life of the local peoples, should be taken into consideration by relevant financial authorities in issuing a policy to address financial problems faced by those who affected by natural disasters.
There have been some research done relating to the topics of the present paper. Some studies discussed the risk-based capital ratio after the natural disaster of the independent banks in the area of disaster 6 while some others focused on how banks adjust their asset structure in response to changes in loan demand after natural disasters. 7 Haeva Hadi et.al conducted legal research that analyzes the obstacles that occur in the implementation of the agreement on Home Loan (KPR) after severe damaged due to the earthquake that occurred in North Lombok Regency, Province of West Nusa Tenggara. 8 Pujiyono et.al study Issues on the Implementation of the Regulation of Financial Service Authority with regards to the dispute of non-performed small and micro loans due to a natural disaster. 9 Felix Noth and Ulrich Schuwer explored whether or not natural disasters affect bank stability and found that disaster damages in the banks' business regions indeed weaken bank stability and performance. 10 Norman I. Silber, addresses inequities in the apportionment of losses that arise when traditional rules of consumer finance are applied to enforce payment obligations that accrue during and after catastrophes and explores the contracts and debt obligations of those who would be affected in another disaster of similar or even greater magnitude and duration and suggests a reform that could ameliorate foreseeable consumer finance difficulties in a manner consistent with contemporary approaches to consumer protection. 11
Result and Analysis 2.1. Natural Disaster and the Clause of Force Majeure
There is a common understanding that the inability of the debtor to pay their loans due to earthquakes, flash floods, and the presence of lava/eruption of Mount Agung should be connected to the concept of force majeure. Force majeure simply means "an event or effect that cannot be reasonably anticipated or controlled." 12 This phrase commonly used in the field of law to refer to "an unexpected event such as a war, crime, or an earthquake which prevents someone from doing something that is written in a legal agreement" 13 One can be given relief in an agreement because of the existence of a force majeure, which is a matter/condition or clause that can be used in providing relief or reducing performance (obligations in the agreement) of the parties. Force majeure is one of the clauses that are usually in an agreement, said one clause because the position of force majeure in an agreement is in the main agreement, not separate as an additional agreement and associated with the main agreement as an agreement. A Force Majeure clause refers to "contract provision that allows a party to suspend or terminate the performance of its obligations when certain circumstances beyond their control arise, making performance inadvisable, commercially impracticable, illegal, or impossible." 14 Indonesian civil code does not regulate in a formal manner about force majeure but rather regulates force majeure in relation to compensation for loss and interest. Whatsoever, general conclusions can be drawn from special arrangements. This can be seen in the regulation section on compensation, or risk regulation due to force majeure for unilateral contracts or in special contracts.
Article 1244 of the Indonesian Civil Code mentions that "If there is any reason for such, the debtor is compensated for costs, damages, and interests if he cannot prove, that the non-performance or the late performance of such obligation, is caused by an unforeseen event, for which he is not responsible and he was not acting in bad faith." Further, Article 1244 of Indonesian Civil Code regulates that "The debtor needs not to compensate for costs, damages or interests if an act of God or an accident prevented him from giving or doing an obligation, or because of such reasons he committed a prohibited act"
The elements of force majeure in the Indonesian Civil Code can be detailed as follows: First, the event that causes the occurrence of force majeure must be "unexpected" by the parties, or not included in the basic assumption when the parties make the contract (Article 1244 of the Indonesian Civil Code ); Second, the event cannot be accounted for by the party who must carry out the presentation (the debtor) (Article 1244 of the Indonesian Civil Code); Third, events that cause force majeure are outside the fault of the debtor (Article 1244 of the Indonesian Civil Code); Fourth, the event that caused the force majeure was not a deliberate incident by the debtor. This is an inaccurate formulation, 13 the cause of which should be "beyond the fault of the parties (Article 1545 of the Indonesian Civil Code), not accidentally". Because, the mistakes of the parties are either done intentionally or unintentionally, namely in the form of "negligence" (negligence); Fifth, the parties are not in a state of bad faith (Article 1244 of the Indonesian Civil Code). 15 The qualification of natural disaster as a type of force majeure, as usually appears is the clause of the contract, makes the non-performing loans are credit risk in the banking business. 16 One of them is due to natural disasters and this is a force majeure where the presence of unexpected events that occurred outside the fault of the debtor after entering into the agreement, these events preclude the debtor from fulfilling his achievements before debtor is declared to be negligent and therefore the debtor cannot be blamed and do not bear the risk for such events. Natural disasters are included in the clause of force majeure. 17
The Role of Indonesian Financial Services Authority in Addressing Natural Disaster
The establishment of Indonesian Financial Services Authority (Otoritas Jasa Keuangan/OJK) was aimed at ensuring the activities in the financial services sector to be implemented in an organized, fair, transparent and accountable manner, capable of realizing the financial system that grows in a sustainable and stable manner, and capable of protecting the consumers and society interests. 18 The creation of OJK enables the Central Bank of Indonesia to focus on monetary management and do not need to deal anymore with bank supervision matters as a sector in the economy. 19 Article 5 makes clear that the functions of OJK are to establish an integrated regulatory and supervisory system for all activities in the financial services sector. OJK performs its regulatory and supervisory duties over: 20 a. financial services activities in the Banking sector; c. financial services activities in the sectors of Insurance, Pension Fund, Financing Institutions, and Other Financial Services Institutions. OJK is authorized to take necessary actions to prevent consumers and public from losses by ordering the Financial Services Institutions to terminate their activities if such activities are potential to cause losses to the public and by taking other actions deemed necessary in accordance with the provisions of laws and regulations in the financial services sectors. 21 In substance, authorities given to OJK reflects constitutional mandate that aims to ensure that the financial services sector is orderly, orderly, fair, transparent and accountable, which in turn creates a stable and sustainable financial system. 22 With regards to natural disaster, OJK issued Regulation of Indonesian Financial Services Authority No. 45/POJK.03/2017 on Special Treatment of Credit or Bank Financing for Certain Areas in Indonesia Affected by Natural Disasters. This OJK regulation was adopted by the Board of Commissioners in considering the following aspects. 23 1. Confirmation that natural disasters that have hit various regions in Indonesia several times generally have a significant impact on economic growth in certain areas affected by natural disasters 2. Acknowledgment that Indonesia is geographically located in a vulnerable area affected by natural disasters that leads to potency for natural disaster 3. The belief that efforts to support recovery economic conditions may be carried out by granting special treatment of bank credit or financing with a certain amount and credit or financing restructured 4. The authority of OJK to re-arrangement of treatment specifically for bank credit or financing for the certain regions in Indonesia affected by natural disasters due to its functions, tasks, and regulatory authority and supervision of financial services at the banking sector With regard to granting of credit, this regulation explains A bank may grant credit or financing and/or other provision of funds which is given after a 21 Ibid, Art. 28. 22 Pujiyono, M Najib Imannullah, Ryan Ganang Kurnia reveals a bank practice of restructuring bad loans as affected by natural disasters in the form of a reduction in credit principal arrears. Despite its expected effectivity, such practice is without any risks as it is the last resort of credit restructuring provided by banks because it is usually followed by the elimination of interest and total penalties. 25 Credit Restructuring is an improvement effort made by the Bank in credit activities to debtors who have difficulties to fulfill its obligations, which are carried out among others through: 26 a. Reduction in loan interest rates; b. Extension of credit period; c. Reduction in interest on Credit arrears; d. Reduction of credit principal arrears; e. Addition of credit facilities; and/or f. Credit conversion into temporary equity participation.
In 2017, several cities in Indonesia were affected by natural disasters, including earthquakes, volcanic eruptions, and flooding. In light of the circumstances, OJKtook action and issued a Board of Commissioners (hereinafter referred to as BoC) Decree containing several policies for the special treatment of loans in disaster areas as follows: 27 1. In August 2018 the Financial Services Authority (OJK) established a policy to provide special treatment for Islamic credit and financing from banking, for debtors or projects located in natural disaster locations in the Province of West Nusa Tenggara. 28 Some economic impacts of natural disasters in Indonesia have challenged the role of OJK. In January 2019, The Chairman of the Indonesian People's Representative Council asked the government to help eliminate bank credit bills for around 10.000 debtors affected by the earthquake and tsunami disaster in Palu, Donggala and Sigi, South Sulawesi. The debtor whose business cannot run properly because of being hit by a disaster is difficult to start a business or pay for credit. The elimination policy is expected to not only ease the burden of victims of natural disasters but also to accelerate economic recovery in those areas. 29 After the OJK BoC announced a Credit and financing payment relief policy for customers affected by the earthquake and tsunami victims in Central Sulawesi, a number of banks positively welcomed the loan repayment relief policy for customers who were victims of the Central Sulawesi natural disaster in order to restore the economy and financial services industry in the region. However, there are also concerns that this policy has the potential to be used by parties who have moral hazard intentions to avoid the obligation to repay loans from banks and other financial services industries. 30 Recently, OJK releases Circular Letter of the Indonesian Financial Authority No. 1 / SEOJK.03/2019 on Application of Risk Management for Rural Banks, as a technical implementation of the Financial Services Authority Regulation No 13 / POJK.03 / 2015 concerning Application of Risk Management for Rural Banks, that alerts some issues of disaster. In this letter, OJK urges rural banks to adopt risk management policies that should at least include the creation of a contingency plan in the worst condition. It is a scenario development plan to anticipate internal disturbances including system 28 October 11, 2018. https://www.hukumonline.com/berita/baca/lt5bbf3916dcf6a/begini-cara-ojkringankan-kredit-korban-gempa-sulteng/ failure and external interference cause an emergency that can cause disruption to rural bank operations. In preparing an emergency plan, the rural bank must also develop a business continuity plan policy for possible conditions extern and worst internal, so business continuity rural bank can be maintained including a disaster recovery plan. 31 In terms of policy and procedure, OJK expected rural banks to have business continuity management (BCM) as an integrated protocol and overall to ensure the continuity of rural banks their operations in conducting business and serving customers, for anticipating force conditions such as natural disasters, fire, robbery, or technical problems experienced by rural banks that affect the sustainability of their operations. 32 Further, this circular letter also addresses that in identifying credit risk, it is necessary considered factors that can affect the level of risk future credit, as is possible changes in economic conditions, including changes in consequences natural disasters and government policies. 33 The above analysis shows that in Indonesia the efforts of financial stabilisation in responding to the natural disaster is primarily taken by the OJK by issuing a relaxation policy. This may relatively differ from the practices in other countries. Vietnam law stipulates that rural households can receive a lump sum for the destruction of their house affected by a natural disaster. The government often increases this amount as it generally considered insufficient. 34 In Latin America, development organizations and private investors created a novel intermediary institution, the Emergency Liquidity Facility Mechanisms for financing the costs of disasters which acts as a lender of last resort by providing needed and immediate post-disaster liquidity to MFIs, This institution was developed as they realize that the risks of Post-disaster microcredit as it increases post-disaster demand that can challenge the liquidity of micro-credit organizations and tempt relaxed loan conditions or even debt pardoning. 35 In Africa, economic constraints resulted from natural disasters are infrequently and incompletely reported that entails an underestimation of 31 
The Implementation of OJK Rules in Bali and The Concern of Local
Community OJK discovered that the distribution of credit from banks to communities on the island of Bali is still centered on the Municipality of Denpasar, Badung Regency, and Gianyar Regency while the other potential regencies for credit distribution are Bangli, Klungkung, dan Tabanan. 37 Therefore, Karangasem regency is actually not part of those credit circulation in Bali. For Karangasem Regency in Bali Province, Decision OJK BoC No.20/KDK.03/2017 determines Karangasem Regency-Bali as an area that needs its special treatment of bank credit and is valid for three years since December 29, 2017. 38 In general, banks will make efforts to overcome problem loans by way of rescheduling, reconditioning and restructuring. 39 The following explanation reveals an example of how a public bank (commercial bank), namely BPD Bali in responding to the policy. The Head of BPD Bali Karangasem Branch said that OJK relaxation rules for credit due to the eruption of Mount Agung were quite significant. But the credit settlement process that can be carried out relaxation is the smooth one. OJK's rules regarding it are not fully implemented, because banks must choose and sort out loans that can be relaxed. Most relaxation is given to productive credit, even though there are some debtors seem do not need such measure as they can afford to pay even in the event of economic uncertainty. The bank does not apply such relaxation for consumer loans, especially for civil servants and other types of employees. Credit realization until December 2017 amounted to Rp 1.2 trillion with an NPL of 5.28%, which was restructured at Rp 12.6 billion. Until the end of December 2018, the realization of credit was Rp 1.2 trillion with an NPL of 4.24% which was restructured in the amount of Rp. 147, 4 billion. Looking at the data of the BPD Bali Karangasem branch, it can be assumed that in the period of 2017 to 36 Pujiyono, M Najib Imannullah, Ryan Ganang Kurnia, op.cit., 461. 2018 the credit realization has not changed or remained, but there have been additional restructuring between 2017 and 2018, which included the result of OJK's loan relaxation rules. So that makes the NPL from 2017 and 2018 decline, which means that the performance of troubled loans also decreases in terms of quantity. Whatsoever, in the year 2019 BPD Bali optimistically targetted the credit will grow up until 9 percent, although in 2018 the realization was not 2 percent. The target is made based on the high allocation on kredit usaha rakyat (people's business credit) for mainly production sector (e.g tourism and agriculture) and trade sector, the supply chain financing (SCF), local government financing as well as a wish that there will be no natural disaster occurs anymore. 40 BPR performance in Bali grew slowly during the period of January-September 2018 due to unstable economic growth and the process of banking consolidation continued as a result of the eruption of Mount Agung and the earthquake. The NPL ratio of BPRs in Bali until September 2018 reached 9.24 percent, up from the previous position of 7.82 percent, exceeding the national average of 7.16 percent. 41 A leading rural bank in Bali, BPR Lestari organized a Focus Group Discussion with the topic of the handling of non performing loans and the impact of Mount Agung eruption by virtue of mapping the strategy to be applied in dealing with the situation faced. One of its bankers conveyed three aspects that become the focus in addressing the financial storm situation, namely credit quality, costs, and human resources. The FGD concluded that Central Bank of Indonesia and OJK rules have to be implemented that ensure the rural banks are in the right track. 42 It cannot be denied that a utilitarian approach was used by OJK in the form of Banking-relaxation policy in supporting the local society affected by natural disaster. However, the OJK Rules seems to have not been fully implemented by both public and rural banks in Bali.
It can be argued that the uniqueness of the economic situation in Bali that is very much influenced by the peculiarity of its social and cultural life of 40 the local peoples has not to be taken into consideration by relevant financial authorities in issuing a policy to address financial problems faced by those who affected by natural disasters. The following narrations will explore three matters that were not seriously be addressed.
First of all, the concerns on cultural-economic issues. The majority of Bali population are Balinese Hindus who use parts of the money for practicing their religious, cultural, and tradition activities and supporting the establishment of temples. 43 It has ever been studied that almost 60% of the budget is not used for meals consumption. 44 Not all loan is used for initiating or developing the business as sometimes, they need a loan to support the incidental ceremonies such as cremation. 45 As an example, in South Bali, a few years ago the cost of the simplest cremation ceremony was around IDR.10.000.000,-(currently is about US$700) while the middle-level of cremation ceremonies may cost between IDR 50.000.000,-(US$ 3.500) and IDR 60.000.000,-(US$ 4.250). A bunch of budgets mostly spent by the royalty who may reach hundreds of millions or even billions of Indonesian rupiah. 46 Second, in the context of local economies. Karangasem regency gained a lack of revenue that leads it becomes the lowest average economic growth rate compared to other regencies/municipality in Bali. 47 Many potential residents of Karangasem choose to work in Southern are of Bali that more wealth in terms of economics, mainly Denpasar city and Badung regency. Despite the government has tried to initiate micro, small, and middle-size business in Karangasem regency in order to enable them to manage their own economic potency, the remaining residents are relatively struggling with their livelihood.
Third, in terms of the tourism industry. It is generally known that Bali is a tourist destination in which the tourism industry plays a main role in generating economics of the local society. Some travel advisory issued by foreign countries suggesting not to visit Bali due to this natural disaster has an impact on the decreasing numbers of visitors that leads to fragile and uncertainty economic situation. As an illustration, in December 2017 there was 21% decrease in room occupancy in Bali, and if the average room price in Bali is around IDR 1 million, the total lost is around IDR 1.100 billion, that affect 80% of the people in Bali whose economically dependent on the tourism sector. 48 The fact is that Karangasem Regency is like a 'newbie' in developing the tourism industry compared to Badung, Denpasar, and Gianyar. Most tourists prefer to stay in the Southern part of Bali, close to the international airport and famous tourist attractions, leaving Karangasem regency as a secondary option to stay. It entails an unstable income for Karangasem residents who work in the field of the tourism industry that would have an impact on their ability to perform their loans.
These three reasons may raise an understanding that the OJK financial relaxation policy may have an impact on the general and rural banks in the context of loan policy. The policy also seems to help local society, especially those who have an obligation for loan performance, but temporarily. However, this utilitarian policy cannot solve the economic problems faced by local society affected by Mount Agung eruptions, especially Karangasem residents, as the abovementioned issues have not to be taken into account.
Conclusion
Based on Indonesian Law, the performance of obligation raises from a contractual agreement may be waived in case of a natural disaster. This is generally known as a 'force majeure' condition that in most contracts, appears as a specific clause. The present article argues that local society who affected by the eruption of Mount Agung in Karangasem Regency-Bali may use 'force majeure' to suspend their obligation performance in any economic matters, including loan banking. This private law concern has been realized by the Indonesian Financial Service Authority that has issued a Commissioner Board Decision in addressing the impact of such disaster in Bali. The decision is a kind of relaxation financial policy for the period of 3 years that is expected to give flexibility to local society to re-arrange their economic situation after the disaster. It seems that such a policy has not properly been implemented by all banks in a related area. A utilitarian approach that inspired the OJK relaxation policy seems to need to be adjusted by considering the concerns on cultural-48 Putu Indah Rahmawati, Nana Trianasari, A.A.Ngr.Yudha Martin, "The Economic Impact of Mount Agung Eruption on Bali Tourism." In International Conference on Tourism, Economics, Accounting, Management, and Social Science (TEAMS 2018) . Atlantis Press, 2019: 98-107.
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